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Executive Summary

1. COBA welcomes the previous Secretary of State for Culture, Media & Sport’s comments that the UK broadcasting sector is benefiting from “a more mixed, more global ecology.”
 With investment now flowing from a greater range of sources than ever before – including Public Service Broadcasters (PSBs) and non PSBs - the UK is a leading global television hub, last year recording the strongest increase in turnover of any European market.
 
2. Growth has been fuelled by non PSBs. According to Ofcom, pay-TV revenue was the “main driver” of growth in the UK broadcasting sector last year,
 and non PSBs were the only source of growth in the commissioning of UK content in the last five years.
 Over the last decade, the cable and satellite sector has doubled the number of people it employs in the UK. 
 
3. Nevertheless, the PSBs remain strong, with a combined share of nearly three quarters (72.5%) of the market.
 In Video-on-Demand (VoD), the biggest provider of longform content in the UK is not Netflix or Amazon, but the BBC iPlayer, followed by ITV Player and 4OD.
 ITV is recording strong growth in profits, and returning substantial dividends to shareholders. 
4. PSB status has been the foundation for the commercial success of PSB licence holders, helping them take advantage of key technological developments, such as digital switchover and on-demand. For example, cross promotion has helped drive the exceptional growth of PSBs’ digital portfolio channels. While all broadcasting groups do this, PSBs have access to additional audiences via their PSB benefits of prominence and universal availability.
5. At the same time, investment in UK content has remained healthy. While Ofcom’s PSB Review reported that PSB spending dropped by 17.3%, total hours fell by only 5% and rose in peak, suggesting that falling spending has not had a major impact on output.
 Indeed, Ofcom states that the majority of this decline is due to inflation, and it is questionable whether costs in the production sector have risen in line with inflation, suggesting that broadcasters are getting “more bang for their buck”. Moreover, excluding sport, declines levelled out in 2013.

6. This is quite apart from the fact that, more than ever before, PSBs’ investment is being augmented by other sources. The recently-introduced production tax breaks are helping fund PSB dramas, while non PSB channels have increased spending on first-run UK programming by 43% since 2008.
 Indeed, we view this 43% increase in non PSB spending as conservative, as we detail. In this “mixed ecology”, UK production is all the more robust for being funded by a genuine range of sources. 
Balance of Payments

7. The proposed changes to the balance of payment regime represent a potentially major disruption to this thriving ecology, for what is in our view a highly uncertain, and potentially damaging, outcome. 
8. Most obviously, the fees that multichannel broadcasters receive from pay-TV platforms are often crucial to projected returns on investment when making a commission. Subscription revenues were worth nearly £5.9 billion to the industry as a whole in 2013
 – we estimate they represented one of the two biggest components of the multichannel sector’s revenues of £2 billion, alongside advertising. If platforms are compelled to pay fees to PSBs, they may seek to claw back at least some of these costs by reducing the fees they pay to non PSBs. This would reduce incentives for non PSB channels to continue growing their investment in UK content, as well as potentially dampening the competition between platforms and channels that underpins the UK’s mixed ecology.
9. Not only could this put at risk the only growing source of commissions, many of the unique benefits that stem from investment by non PSBs might be lost. These include:

· Genuine plurality in commissioning beyond the four PSBs.
· A stronger financing system for UK production based on a wider range of funding streams, including pay TV revenues and, through substantial international divisions, access to overseas markets.  

· Ensuring a flow of new ideas, as opposed to re-commissioning existing shows. Non PSBs invest more than the BBC on new commissions from independent producers, and nearly double the amount of the commercial PSBs combined.

10. At the same time, a transfer of revenues to PSBs would have highly unpredictable outcomes. The argument that PSBs spend a greater proportion of turnover on UK commissions than non PSBs, and that therefore they would be more likely to invest in UK commissions, is crude at best. Investment decisions are based on the potential for a return. ITV is not short of cash should it wish to increase investment in content, but instead this year awarded shareholders a special dividend of £250m.

11. As Ofcom observed in its PSB Review, ITV and Channel 5 may well seek to take any increase in revenues out of the business, or invest in other areas.
 We also note that UK commissions account for less than half of Channel 4’s turnover, indicating that any additional revenues it receives may not be reinvested on content either.

12. Secondly, were PSBs to invest additional revenues into content, it is likely that this would be in more commercial genres that are under no pressure at all. Adding a genre quota to address this would go against the consultation’s stated desire to de-regulate.
13. This of course all assumes that PSBs would benefit in a commercial negotiation with platforms. Providing both sides are allowed to factor into any negotiation all their legitimate costs, we are not convinced payments would flow to PSBs. The Government’s impact assessment acknowledges a range of possible outcomes, in favour of PSBs and in favour of platforms.
 Even then, our understanding is that the Mediatique report, on which the DCMS impact study is based, does not take into account the opportunity cost to platforms of forfeiting their premium EPG positions to PSB channels under prominence rules. This is in our view a legitimate cost for platforms, who would command significant fees for these positions were they allowed to sell them to other channels. Independent analysis for COBA suggests that EPG prominence across Freeview, satellite and cable is worth £88m a year
 to ITV alone. Of this figure, around three quarters stems from prominence on satellite and cable, as without guaranteed prominence it is unlikely ITV1 would secure an EPG position on the first page of the EPG listings for these platforms. Ofcom’s 229 report cites a lower value for prominence due to a different methodology, but even then estimates that the value for ITV alone, across all platforms, is up to £40m per year – or “significantly greater” should there be a competitive auction for the vacant position, which we believe is a realistic scenario.
 
14. This is a significant amount, possibly far more than the £42m that the Government predicts would flow to PSBs in its central case scenario. Were this factored into a commercial negotiation between PSBs and platforms, it would greatly increase the likelihood that PSBs would have to make payments to platforms, not the other way around.
15. PSBs have of course claimed that they have already paid for these EPG positions by accepting PSB duties. But this is not a payment to the platform, which has had to forfeit that position. To be clear, we are not advocating the loss of prominence benefits for PSBs. Our point is that the current regime is fair. In our view, in a fair negotiation which took into account all costs and benefits to both parties, there is no guarantee that PSBs would benefit and indeed a credible argument that they would be worse off than now.
16. In addition, a forced regulatory settlement risks creating market distortion, granting one part of the market a commercial advantage over another and so raising State Aid concerns. Exacerbating this, restricting payments to pay-TV platforms, and not those where PSBs have a commercial interest, i.e. Freeview and Freesat, creates an uneven playing field and increases risk of market distortion and State Aid issues.
17. We also believe that Government or Ofcom setting prices as a backstop arbitrator would be likely to be unworkable in practice – and of course would be precisely the opposite of deregulatory. Ofcom appears to share this view.

18. Finally, platforms may pass on some or all of any costs to audiences, as occurs in the US, effectively making them pay twice for PSB content.
Prominence
19. In terms of extending PSB prominence, we are concerned about the potential damage to the wider market were this to lead to the creation of additional linear channels with EPG prominence privileges. The PSBs’ portfolio channels are already in a strong position, buoyed by their relationship to a PSB service. Were PSBs’ HD channels to take up positions vacated by their SD channels, this might have relatively little impact. But if prominence is awarded to HD channels, and maintained for identical SD channels, this would displace other channels, with potentially profound consequences for those services. We would also expect such an appropriation of private property and the creation of an advantage for one part of the market over another to give rise to State Aid concerns.
20. As regards granting prominence to PSBs’ VoD services, we believe intervention is unnecessary for a number of reasons:

· PSBs’ VOD services already have prominence and are widely available: For example, the iPlayer is available on 1,700 devices and platforms
 and, as the BBC notes in its submission to Ofcom’s PSB Review, is prominent on catch-up menus.
 
· PSBs’ VoD services are already advantaged: PSBs are already able to drive their VoD services by commissioning content under their PSB obligations and promoting it in the “shop window” of their PSB channel, enjoying additional audiences and profile through the PSB benefits of prominence and universal availability.
· PSB VoD services are performing well: VoD catch-up services operated by broadcasters – primarily PSBs - account for nearly two thirds of on-demand viewing of longform content.
 Revenues for free-to-air VoD services (primarily those operated by commercial PSBs) account for 51% of the total UK VoD market, having grown from £19m in 2008 to £184m in 2013. Subscription VoD services such as Netflix remain some way behind at £112m.
 
· Core PSB genres feature less on VoD: Viewing via VoD services skews to more commercial genres than on linear channels. For example, viewing of news is negligible in VoD. In our view, guaranteeing prominence in VoD is considerably less important as a policy priority.
21. Consequently, we see no reason to extend prominence to VoD services. However, if PSBs were granted prominence in VoD, this must be accompanied by commensurate duties or an increase in payments for the licence. Otherwise PSBs will be given an undue advantage that will unbalance the traditional trade-off between PSB duties and benefits. In addition, if policymakers decide to intervene, it may be necessary to introduce a must offer requirement on PSBs to ensure they do not enjoy undue market strength or withhold content, as has occurred.
Securing the true value of the PSB licence in the digital era
22. Instead, if policymakers wish to increase investment by PSBs, we urge them to ensure that the full value of the PSB licence is realised on behalf of the public in light of technological developments. Ofcom recently acknowledged the value of the PSB licence to PSBs’ portfolio channels, stating that this will be factored into its valuation of the licences for ITV and Five.
 We ask that the same principle be applied to PSBs’ on-demand services. This will ensure that the PSB trade-off of duties and benefits remains balanced in the digital era.
23. It is clear that PSBs’ VoD services are benefiting from their relationship to a PSB channel, building audiences in the “shop window” of the PSB channel. According to independent analysis for COBA, PSB status was worth £4.9m in online and pay revenues for ITV alone in 2013.
 Crucially, VoD is a growing market and will be worth considerably more by the end of the current licences, making it all the more important to realise this value on behalf of the public. This resulting value might be added to the price paid by PSBs for the licence, or translated into commensurate PSB duties, such as a requirement to invest in children’s content.
24. In summary, then, the current regulatory regime and the market are working well, making the UK broadcasting sector a global success story. The proposals in the consultation paper represent potentially major changes, with possibly disruptive and negative effects for broadcasters, platforms and audiences. Certainly, we do not see a problem of sufficient scale that justifies changes that come with such a high level of uncertainty or that risk undermining the success of the “mixed ecology” that the previous Secretary of State highlighted.
Introduction
1. The Commercial Broadcasters Association (COBA) is the industry body for multichannel broadcasters in the digital, cable and satellite television sector.

2. COBA members are critical to the global success of the UK broadcasting sector and its “mixed ecology” of public and private investors. As arguably the fastest growing part of the UK television industry, they are increasing their investment in jobs, content and infrastructure:

· Scale: In the last decade, the sector has increased its turnover by 30% to more than £5 billion a year. This is rapidly approaching half of the UK broadcasting sector’s total annual turnover, and has helped establish the UK as a leading global television hub.
 Last year, the UK outpaced growth in global TV revenues and recorded the strongest increase in turnover out of any European market, with pay-TV “the main driver.”

· Employment: As part of this growth, the multichannel sector has doubled direct employment over the last decade.
 

· UK production: In addition, the sector has increased investment in UK television content to a record £725m per annum, up nearly 50% on 2009 levels.
 Ofcom’s 2014 review of public service broadcasting found that new commissions by the sector were up 43% since 1998 and were the only source of growth in investment in UK television production over this period.

3. For further information please contact Anna Missouri, COBA’s Policy and Communications Executive, at anamaria@coba.org.uk or 0203 327 4054
Response to consultation questions

Q1. What are your views on the overall balance of the regulatory framework, and how do you think the balance changes under the different options we have discussed? 
1.1 The Public Service Broadcasters (PSBs) have a powerful market position.  With their portfolio channels, they command nearly three quarters (72.5%) of the linear television market.
 They have built leading positions in the on-demand market, as we outline in response to Question 3, and are increasingly important globally. For example, ITV Studios is the largest independent non-scripted producer in the US,
 and this year ITV bought Talpa Media, creator of The Voice and one of the world’s leading production companies. This brings ITV’s global acquisition spree to well over £650m in the last three years.
 For its part, Channel 5 is now owned by Viacom Media, one of the world’s biggest media concerns, while the BBC exercises considerable power globally through BBC Worldwide, the biggest exporter of UK drama.
 
1.2 In short, these are commercially successful companies competing successfully domestically and globally. ITV this year posted pre-tax profits of £605m, up 39% year on year.

1.3 PSB status, and the substantial benefits that this brings for licence holders, has underpinned this success. Most notably, the PSBs have capitalised on the advent of digital television by successfully launching portfolio channels. Fuelled by significant advantages through their relationship to a PSB parent, such as cross-promotion and privileged access to original content, these portfolio channels have grown above the market rate. In the last five years they have increased market share from 10.2% to 15.8%, offsetting declines at the main PSB channels and maintaining PSBs’ overall market share of 72.5%.

1.4 This relationship between the PSB channel and portfolio services was acknowledged by Ofcom when it renewed the PSB licences for ITV and Five in 2013. The regulator stated:

“We recognise that a cross promotional benefit may arise from operating multiple channels, a benefit that may be realisable whether or not a PSB licence is held. However, in the case of a PSB licence holder, the cross promotional benefit could be enhanced by virtue of the ‘appropriate’ EPG prominence accorded to the PSB channel."

1.5 In this way, the PSB legislative framework has proved remarkably flexible, helping PSBs take full advantage of technological developments. The importance of PSB status to PSBs’ businesses is borne out in how all the commercial PSBs have recently sought to renew their licences. Indeed, independent research for COBA indicates that the PSB licence may be yielding a potential net surplus of £80m per annum for ITV.
 
1.6 Our view, therefore, is that PSBs are successful companies that are already advantaged under the current regulatory regime. In terms of the specific arrangements between PSBs and platforms, we see the current regime as fair. Both parties are subject to requirements that ensure universal availability and prominence for PSB channels. Virgin is subject to a must carry requirement, while Sky has an effective must carry duty in being required to be an open platform that cannot refuse to make available any service under FRND terms. This is reinforced under European law, which requires Sky to be able to receive unencrypted satellite signals free of charge. 
1.7 In addition, platforms are bound by a statutory duty to give PSBs prominence on their Electronic Programme Guides, which means platforms forfeit their premium EPG assets. This is a considerable opportunity cost for platforms, who might otherwise sell those positions to other channels, and this cost is not reimbursed.
1.8 In our view, this creates a balanced relationship where both parties benefit. PSBs receive a number of advantages, including valuable premium EPG positions and significantly increased advertising revenues as a result of their larger audiences. Platforms also benefit of course, but there is a substantial opportunity cost for them in being unable to sell those EPG positions to the wider market or use them for their own channels. It is crucial to bear in mind that these EPG positions are private assets that have been appropriated as part of a regulatory transfer of value to the PSBs. Any cost incurred by PSBs in exchange for those EPG positions – i.e. their public service duties – has not involved a payment to the platform.
1.9 As the bidding for ownership of Channel 5 indicated last year, there is considerable appetite amongst non PSBs for the ambitious development of their businesses if they have the opportunity, and we would expect any available EPG slots to be keenly contested. In addition, platforms have invested significant amounts in marketing, infrastructure and technology to develop their businesses (in turn creating more value in the EPG positions which they are required to surrender).
1.10 With the overall PSB system, and indeed the entire UK broadcasting ecology, performing well, we see no reason to alter regulations in this area. Certainly, it is hard to see any problem of a scale that would warrant intervention that comes with such a high degree of risk. This is a potentially major change, with possibly highly disruptive and negative effects for the rest of the market and highly uncertain outcomes. Platforms may well seek to recoup at least some of any additional costs by reducing their content budgets elsewhere, including the fees they pay to third-party channels. These revenues are hugely important for those channels: subscription revenues were worth nearly £5.9 billion to the industry as a whole in 2013
 – we estimate they represented one of the two biggest components of the multichannel sector’s revenues of £2 billion, alongside advertising.
 As such, they are a key return on investment when commissioning UK content. A reduction in those fees would inevitably reduce the ability of non PSB channels to continue growing their investment in UK content (we detail this growing investment in response to Question 4). 

1.11 Secondly, and perhaps of more fundamental concern to the overall health of the UK broadcasting sector, a reduction in fees from pay-TV platforms to non PSB channels would dampen incentives for the market to invest on a wider level. Non PSBs have invested substantial sums in developing their businesses, paying for EPG positions, spectrum, infrastructure and marketing. They have, for example, doubled their number of direct employees in the UK over the last decade.
 The ability to generate a return via pay-TV fees has helped incentivise investment, in so doing underpinning the success of the “mixed ecology” that the former Secretary of State for Culture, Media & Sport referred to in his RTS speech last year.
 
1.12 In addition to the potential negative impact on the wider market, the benefits of any change in the balance of payments regime are, at best, uncertain. Firstly, there is no guarantee in which direction payments would flow. While favouring a central scenario of around £42m to PSBs, the Government’s impact assessment and Mediatique’s analysis for the DCMS acknowledge a broad range of possible outcomes, ranging from £190m in favour of PSBs to £110m in favour of platforms.
 
1.13 Our understanding is that the Mediatique report, on which the Government’s assessment is based, does not take into account the opportunity cost to platforms of forfeiting their premium EPG positions to PSB channels under prominence rules. As noted previously, this is in our view a legitimate cost for platforms, representing a private asset that platforms are required to give away instead of selling to other third-party channels for significant fees. Were this cost to platforms factored into a fair, open negotiation between platforms and PSBs, we believe the outcome could be very different to the central scenario posited by the DCMS impact assessment. Independent analysis for COBA suggests that the value to ITV alone of its EPG position is £88m a year after mitigation
. Of this figure, around three quarters stems from prominence on satellite and cable, as without guaranteed prominence it is unlikely ITV1 would secure an EPG position on the first page of the EPG listings for these platforms. Ofcom’s 229 report cites a lower value for prominence due to a different methodology, but even then estimates that the value for just ITV, across all platforms, is up to £40m per year – or “significantly greater” should there be a competitive auction for the vacant position, which we believe is a realistic scenario.
 

1.14 This is a significant amount, potentially far more than the £42m that the Government predicts would flow to PSBs in its central case scenario. Were this factored into a commercial negotiation between PSBs and platforms, it would greatly increase the likelihood that PSBs would have to make payments to platforms, not the other way around.
1.15 PSBs may argue that they have paid for this EPG position in the form of PSB duties, but this has not benefited platforms. To be clear, we are not suggesting that policymakers should adopt such a deregulatory approach that would involve the loss of statutory prominence for PSBs. Our point is simply that the current arrangements are fair and balanced for both sides.
1.16 In addition, it should be borne in mind that the relatively low market share of Channel 4 and Five compared to the BBC and ITV means that they would be significantly less likely to be able to extract additional revenues from platforms in a commercial negotiation, and could end up paying platforms instead. Put simply, the current arrangements protect the smaller PSBs.

1.17 Nor is there any guarantee that PSBs would invest any additional revenues in content, least of all in the less commercial genres that are more likely to be at risk. Mediatique’s argument that PSBs are more likely to spend revenues on commissioning content than non PSBs because this accounts for a greater proportion of their turnover is crude at best. Broadcasters invest in content on the grounds that it will generate a return. ITV, for one, is not short of cash should it decide that the best return on investment would come from commissioning more drama. It recently returned a special dividend to shareholders of £250m and has spent in excess of £650m on acquiring no less than 12 television production companies in the US and Europe in the last three years.
 In fact, ITV’s stated strategy is to reduce its dependency on advertising by broadening its revenue streams, hence its global acquisitions spree.
1.18 In the case of ITV and Five, there is a clear risk that additional revenues would be used to boost profits or ploughed into other parts of the business. This is supported by Ofcom in its PSB review, which stated:

“In particular, there are no guarantees that privately-owned commercial PSBs would invest the proceeds of any transfer of value from platforms into PSB content or even into their programme budgets at all. It is possible that any proceeds would be returned to shareholders or invested elsewhere in their businesses unless any new regime ensured otherwise.”

1.19 Even if commercial PSBs re-invested additional income into content, the clear incentive is to invest in the most commercial genres possible, not any particular areas that might be at risk. Mediatique’s analysis for Ofcom’s PSB Review concluded that:
“Financial performance is a crucial corporate objective for all the commercial PSBs – with ITV and Channel 5 seeking to maximise returns and Channel 4 seeking to break-even, all within the constraints of their wider policy remit.”

1.20 Even for Channel 4, there is no guarantee any additional revenues would go on content. In 2013 the broadcaster spent £429m on original (i.e. UK) content and recorded revenues of £908m, meaning that original content accounted for less than half of its turnover.

1.21 Specific genre quotas would therefore seem necessary, even though this is at odds with the consultation’s stated desire to deregulate. Even then, however, such a relatively blunt intervention as a quota does not in itself deliver a guarantee of enhancing public service delivery. ITV recently used a late-night listings services to clock up 40% of its Out of London hours under its PSB quota.
 
1.22 In addition, the changes proposed raise a number of further issues. A forced regulatory settlement between PSBs and platforms, in which one part of the market benefits at the expense of another, creates a risk of market distortion and raises State Aid concerns. Moreover, we are not clear why any payments should not equally be applied to those platforms where PSBs have a commercial interest, i.e. Freeview and Freesat. This imbalance surely increases the risk of market distortion and State Aid issues.
1.23 We also note that Ofcom has warned that defining processes for setting payments might require “greater levels of regulation and so not prove deregulatory” and  could be “extremely challenging.”

1.24 Finally, policymakers should be aware of the likelihood of platforms passing on some or all of any additional costs to audiences, as occurs in the US, effectively making them pay twice for PSB content.
Q2. How far does the current PSB compact regulatory framework deliver for the consumer? How would the policy options discussed in this consultation impact the balance of benefits and obligations that accompany the PSB licences?
2.1 Ofcom’s recent consumer research for its PSB Review reported a high level of satisfaction amongst viewers.
 In addition, the regulator noted that PSB provision is complemented by an array of non PSB channels and services, many of which meet “public service objectives”.
 
2.2 In terms of the balance of benefits and obligations for PSBs, this could be disrupted as a result of the policy options. If PSBs are given an additional benefit, this must be accompanied by an increase in their PSB duties, or an increased level of payment in return for their PSB licences. Failure to do this will mean that PSBs are unduly benefiting from public assets, i.e. the PSB licences.
Q3. Do you think that the changing technical landscape and changes in the market for TV services since the Communications Act 2003 mean elements of regulation may no longer be fit for purpose and should be reviewed (including the EPG regulation)?  
3.1 We agree with Ofcom’s assessment in its PSB Review that the PSB system remains “strong.”
 As we have detailed in response to Question 1, the PSBs are all commercially successful companies competing successfully in the UK and globally.
3.2 While on-demand consumption may be increasing, PSBs’ core UK linear market remains robust, accounting for around 84% of all television consumption for audiences with a DVR.
 Furthermore, PSBs have adapted successfully to digital switchover by launching portfolio channels, ensuring they continue to command a 72.5% share of linear viewing across their groups. 
3.3 This success has in no small part been aided by their PSB status, which has helped drive the growth of PSBs portfolio channels and their on-demand operations through cross-promotion and other advantages. As Ofcom recently acknowledged, the success of PSBs’ portfolio channels has been fuelled by their relationship to a PSB, giving them various benefits such as cross promotion between channels. The regulator stated in its review of ITV and Channel 5’s PSB licences in 2013 that this additional value would be included in its valuation of the PSB licence, saying:
“We recognise that a cross promotional benefit may arise from operating multiple channels, a benefit that may be realisable whether or not a PSB licence is held. However, in the case of a PSB licence holder, the cross promotional benefit could be enhanced by virtue of the ‘appropriate’ EPG prominence accorded to the PSB channel. Any such enhancement will be reflected in our valuation of the right to appropriate EPG prominence."

3.4 In this way, the PSB regime has proved remarkably flexible, helping PSBs take full advantage of technological developments such as digital switchover. 
3.5 The same principle applies in on-demand, where, despite the lack of direct statutory intervention, PSBs’ VoD services are already market leaders. According to Ofcom, VoD catch-up services operated by broadcasters (primarily PSBs) represent 5% of all viewing. In comparison, subscription VoD content from services like Netflix, Amazon, iTunes and Blinkbox represents 3%, while Youtube and other shortform video sites account for 2%.
 
3.6 As Ofcom notes, this means that two thirds of on-demand viewing of longform content is to the services operated by broadcasters: 

“Considering the consumption of long-form online content (i.e. programmes/ films rather than short video clips) via on-demand services which are free at the point of broadcast (e.g. BBC iPlayer, Sky On Demand) or via paid-for downloaded/streamed services (e.g. Netflix or iTunes), two-thirds (65%) is accounted for by the free on-demand services.”

3.7 This is further supported by Ofcom’s audience research for the PSB review, which found that PSBs’ VoD services are the most used amongst comparable services, with the BBC iPlayer, ITV Player and 4OD leading the market and outperforming such competitors as Netflix.
 Separately, in its end of year report, ITV noted that viewing for its VoD service had risen 26% year on year.
 In addition, the BBC’s head of iPlayer said this month:

“What’s remarkable is how iPlayer has not just maintained but continued to grow its usage with the increasing number of video on-demand services.”

3.8 Alongside this growth in viewing, there has been a significant increase in on-demand revenues for commercial players. UK advertising revenues for the free-to-view online TV services – primarily the PSB on-demand services - have risen from £21m in 2007 to £184m in 2013, according to Ofcom.
 This is considerably greater than the £112m in revenues generated by subscription VoD services in the same year. 
3.9 We therefore see VoD as being an opportunity for broadcasters as much as a threat. While subscription VoD services like Netflix are growing, broadcasters’ on-demand services are performing successfully. Indeed, taken over the last five years, growth in revenues from free-to-view online television has outpaced that of subscription VoD.

3.10 We also caution that shortform content, such as that offered by Youtube, is unlikely to be a substitute for the VoD content provided by PSBs’ services and should not necessarily be viewed as the same market. This was supported by the Competition Commission’s investigation into “Project Kangaroo”, the proposed joint VoD service from BBC Worldwide, Channel 4 and ITV. The Commission stated:
“We found that short-form and user-generated content is not a good substitute for long-form, high-quality professionally-produced TV VoD content. The viewer experience for short-form content is very different from that of long-form TV content. Clips are much shorter in duration than TV programmes; the content is not usually similar to premium TV content; and the production quality is often relatively poor, particularly for user-generated content.”
 
3.11 The PSBs success in growing their VoD services is based on the fact that, like all broadcasters, they have an advantage in being able to showcase content on their linear channels and direct audiences to their VoD services. As the Competition Commission observed in its decision not to allow BBC Worldwide, Channel 4 and ITV to create a joint VoD service:
“We found that an important characteristic of successful VOD content is that it has previously been broadcast on linear TV. Viewers prefer content with which they are familiar. We also found that performance on VOD is related to, but not necessarily determined by, performance on linear TV.” 

3.12 For example, in its last results, ITV highlighted how it was able to exploit the VoD market with drama content that is produced under its PSB originations quota and promoted on its PSB channel:

“Changes in technology and the growing base of connected devices are supporting a rapid growth in audiences’ appetite for VoD, which in turn is fuelling demand from new and existing platforms for high quality content and from advertisers for VoD inventory. ITV, as the creator and owner of content, particularly highly sought after long form drama content, is well placed to exploit this growing customer base.”

3.13 In addition, BBC iPlayer can be accessed directly from any BBC television channel by a red button. As the BBC’s head of iPlayer recently observed:
“As the majority of iPlayer consumption is still catch-up TV, there is a strong link between what’s broadcast on ‘telly’ and programmes requested on iPlayer.”

3.14 As we have noted, all broadcasters enjoy this advantage to an extent. For PSBs, however, this advantage is all the greater as they have additional audiences due to the enhanced prominence and universal availability that comes with their statutory PSB benefits, just as occurs in their relationship with portfolio channels.
3.15 Consequently, we see no reason to extend prominence to PSBs’ VoD services. In fact, PSBs’ VOD services already have a “de facto” prominence without statutory intervention, based on their market leading presence in linear broadcasting (itself conferred on them through PSB status). As the BBC notes in its submission to Ofcom’s PSB Review, it, like other PSBs, has been able to secure prominence on catch-up menus without the need for statutory intervention.
 
3.16 Furthermore, viewing via VoD services skews to more commercial genres than in comparison with linear broadcasting. For example, news accounts for 17% of viewing on viewing on the BBC’s linear services, but is negligible in terms of viewing via VoD, where drama and entertainment dramatically increase their share of viewing.
 In our view, therefore, guaranteeing prominence in VoD on a statutory basis is considerably less important as a policy priority.
3.17 However, if PSBs were granted prominence in VoD, this must be accompanied by commensurate duties or an increase in payments for the licence. Otherwise PSBs will be given an undue advantage that will unbalance the traditional trade-off between PSB duties and benefits. In addition, if policymakers decide to intervene in this area, we believe it may well be necessary to introduce a must offer requirement on PSBs in order to ensure that they do not enjoy an undue market strength or withhold their content, as has occurred.
3.18 Even without statutory prominence being extended to VoD, however, we believe the value of PSB status to PSBs’ VoD offerings should be factored into the valuation of the PSB licences in order to realise the true value of the licence on behalf of the public. The total value of all online, pay and interactive revenues for ITV was £118m in 2013 (the last year before the launch of ITV pay service Encore).
 According to independent analysis for COBA, PSB status was worth £4.9m in online and pay revenues (£11m without mitigation) to ITV in 2013.
 

3.19 Crucially, this is a growth area and consequently the value of PSB status in driving online revenues is expected to increase over the period of the licence. Ofcom has already acknowledged that the value to linear portfolio channels should be reflected in the PSB licence, as we have pointed out. Capturing the value of PSB status to VoD services – either by increasing the price of a PSB licence or, if appropriate, introducing additional PSB duties – will therefore become increasingly important in ensuring that the actual value of the PSB licence is realised on behalf of the public in light of technological developments. 
Q4. What are your views on recent trends in UK original content investment and how regulation is impacting, or could impact, these?  
4.1 We welcome the former Secretary of State’s comments in his speech to the RTS last year in which he outlined how the UK was benefiting from a mixed ecology, with investment flowing from PSBs and non PSBs. The Culture Secretary stated:
“[I]n recent years we have moved from a market driven solely by public service broadcasting to a more mixed, more global ecology.”

4.2 This view was later supported by Ofcom’s analysis in its PSB Review that the UK benefits from “a strong mixed ecology”
 of PSB and non PSBs.
4.3 We believe this mixed ecology means that investment in UK content is as strong as ever. While Ofcom reported that PSBs’ spending on first-run originations has dropped by 17.3% since 2008, the fact that first-run hours dropped by only 5% over the same period – and rose in peak - suggests that declines in spending may not have had a major impact on output.
 We put this difference down to a number of factors. Firstly, the majority of the 17.3% decline is due to inflation, and it is questionable whether costs in the production sector have risen in line with inflation. 
4.4 In addition, PSBs’ investment is being increasingly augmented by third-party investment from producers and the new tax reliefs for production. For example, more than 80 television productions used the high-end television tax break last year, including such dramas as the BBC’s Wolf Hall and Poldark, and ITV’s Foyle’s War and Downton Abbey.
 This represents a significant additional financing stream. 
4.5 In addition, a major factor behind this 17.3% decline is the flat licence fee settlement for the BBC, rather than any underlying market conditions. 
4.6 We also note that, excluding sport, declines levelled out in 2013.
 Furthermore, even if there has been a move to cheaper genres as part of this, audience satisfaction levels remain high, as we have already highlighted.

4.7 All of this is quite apart from the dramatic increase in investment in original content from non PSBs, who have increased their spending on first-run UK programming by 43% since 2008, according to Ofcom.
 Indeed, according to Ofcom’s PSB review, non PSB channels were the only source of growth in original commissions over the last five years.
4.8 Although the regulator’s figures include spending from PSB portfolio channels, we believe Ofcom’s valuation for non PSB investment – i.e. the £343m figure cited by the consultation paper - is conservative for a number of reasons:
· Firstly, due to the lack of disaggregated data, Ofcom excludes the significant level of sports production investment that comes from non PSBs (and which also contributes to public service objectives through, for example, providing minority and disability sports). Sports is a much higher proportion of non PSB spending than for PSBs, and its removal therefore prejudices the non PSB sector.
· Secondly, due to understandable reasons of not wishing to impose an undue reporting burden on smaller channels, Ofcom excludes a number of significant investors in UK content from its sample.
· In addition, Ofcom does not capture the sizeable contribution to production budgets made by COBA members’ overseas channels. When they make a UK commission, a COBA broadcaster often uses overseas channels within its corporate group to help co-finance production (these channels may also be subject to UK regulations as it is common for them to have a non-domestic licence from Ofcom). 
4.9 Excluding spending by PSB portfolio channels, independent analysis by Oliver & Ohlbaum Associates (O&O) for COBA estimates that non PSBs invest nearly £600m a year in first run UK commissions.
 This represents around 20% of total investment in new UK production from the entire market, including sports production but excluding sports rights payments from both PSBs and non PSBs.
4.10 This is borne out by separate figures collated by O&O for producers body Pact, which detail investment in UK independent production. Pact’s census found that multichannel (non PSB) commissions from external suppliers were worth £381m in 2013, more than double the equivalent 2008 figure of £158m.
 This represents more than 22% of all commissions of independent producers and has been vital to the growth of the independent production sector, with increased investment from non PSBs into independent production more than compensating for declining spend from PSBs since the last PSB review. Without multichannel investment, primary commissions from the independent production sector would have fallen slightly since 2009, instead of growing by £200m.
4.11 Importantly, in conducting analysis for both COBA and Pact, O&O has examined investment as reported separately by broadcasters and producers – essentially from top down and bottom up – for two independent bodies. We believe this paints a reliable picture of increasing investment by the multichannel sector, and one which is supported by Ofcom’s figures as far as they go based on the data they have collected.
4.12 We also welcome Ofcom’s conclusion that investment from non PSBs meets certain public service objectives. The simplest indication of this are shows such as Sky’s The South Bank Show and Disney’s Art Attack, previously commissioned by PSBs but which now have a new home as original first-run commissions on non PSBs.

4.13 In addition, COBA members are strong providers of original content in certain genres that have experienced declines in PSB investment. For example, COBA members including Sky, CNN and CNBC invest nearly £90m a year in UK-made news, and have increased this investment by 2.8% per annum since 2011.
 This is not just a matter of providing investment, it is also creating high quality content: for example, Sky News and CNN International have between them won the RTS News Channel of the Year for the last three years running, beating off competition from the BBC. Sky News’ longstanding and significant commitment to high quality news in the UK is well known, and it has won the RTS News Channel of the Year award for a record nine times. Perhaps less understood is that CNN employs 200 people in the UK working directly on its news output, and that its London operation is responsible for 20 hours of live programming every week. 
4.14 As we have outlined in response to Question 1, the proposals to change the balance of payments regime could significantly damage this investment by non PSBs. Platforms may well seek to recoup at least some of any additional costs by reducing their content budgets elsewhere, including the fees they pay to third-party channels. These revenues are hugely important for the channels, representing a substantial proportion of overall revenues for the multichannel sector and, as such, being a key return on investment when commissioning UK content. A reduction in those fees will inevitably reduce the ability of non PSB channels to continue growing their investment in UK content. This is in addition to dampening incentives for the market to invest on a wider level in jobs and infrastructure in order to grow businesses (again, subscription fees represent a key return on investment). 
4.15 As well as potentially reducing non PSBs’ overall levels of investment, there is a risk of damaging a number of unique – possibly irreplaceable – benefits to the overall ecology that they bring. These include:
· Creating genuine plurality in commissioning beyond the four PSBs.
· Providing audiences with increased choice, with a range of additional services, often serving niche audiences in a way that PSBs rarely do.

· Strengthening the financing system for original production by widening the range of funding streams with pay TV revenues. During the last advertising downturn, between 2009 and 2011, multichannel commissions from independent producers remained stable, while commercial PSB investment dropped significantly.

· Further diversifying and strengthening funding streams for original production with access to overseas markets through substantial international divisions. COBA members report that 35% of their UK commissions involve leveraging investment from their international divisions.

· Sustaining the UK’s global reputation for creativity by ensuring that a flow of new ideas reaches the screen. Non PSBs invest more than the BBC on new commissions from independent producers (as opposed to re-commissioning existing shows, or “returning series”), and nearly double the amount of the commercial PSBs combined. In 2013, the multichannel sector spent 58% (£221m) of its total investment in commissions from independent producers on new shows. In comparison, the BBC spent 34% (£162m) on new ideas; Channel 4 21% (£84m); Channel 5 15% (£6m); and ITV 8% (£29m), as the table below illustrates.

Investment in new UK commissions from independent producers (£m), 2013
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4.16 Our contention, therefore, is that non PSBs support and enhance the public service system in numerous ways that go beyond what PSBs could, or are likely to, offer on their own. Were there a transfer of revenues from non PSBs to PSBs, many of these additional benefits would be lost or greatly diminished. 

4.17 Furthermore, as we have outlined in response to Question 1, there is no guarantee that additional revenues would flow to PSBs at all, or that PSBs would re-invest any income into production, certainly not the least commercial PSB genres.
4.18 Ultimately, were there a transfer of revenues from non PSBs to PSBs, policy makers would be risking damaging investment from the only growing source of commissions in return for a highly uncertain outcome. 
Q5. What do you think the impacts of removing section 73 (CDPA 1988) will be?
5.1 Our understanding is that Section 73 ensures the provision of broadcast signals across the country by facilitating their availability on the cable platform. This may still be useful in ensuring availability for households that have cable but not DTT.
5.2 Were Section 73 removed, we see two further potential issues. Our understanding is that there would be a risk of a dispute between the cable platform and underlying rights owners. We note that producers body Pact has already raised this point, indicating that producers may seek a share of any revenues as the underlying copyright owners.
 We would also expect other parties such as directors and writers to take an interest. In other words, it is unclear what proportion of any possible payments from Virgin to PSBs would actually go to the broadcasters themselves.
5.3 In addition, there is a potential imbalance in the must offer/must carry regime for the cable platform, as the must offer requirement is subject to agreeing terms. 
Q6. What transitional arrangements, if any, would be needed to accompany removing s73, what form might these take and how long would they be needed for to allow the cable platforms and Commercial PSBs to reorder their commercial relationships?
6.1 This is unclear given the risk of a dispute with underlying rights owners.
Q7. What would the practical implications be for viewers, including vulnerable viewers, if commercial PSB content were only available on free-to-view platforms? 
7.1 It is difficult to envisage circumstances where this would be likely. In our view, both parties have incentives to reach an agreement in a commercial negotiation, while European law acts as a backstop by requiring Sky’s set-top-boxes to receive unencrypted channels free of charge. 
7.2 In the unlikely event that PSB content was only available on free-to-air platforms, PSB channels would remain readily available in the sense that audiences are able to access the free-to-air platforms (Freeview or Freesat), and the technology to do so is easily obtainable and affordable. Indeed, it comes built in with most new televisions. 
Q8. What would be the impact of removing must offer/must carry provisions on:

a. The universal availability (reach) of PSB content on pay platforms?
8.1 We agree with the consultation paper that both parties, PSBs and platforms, have incentives to reach a commercial arrangement, but clearly the level of risk to universal availability would increase. We also caution that removing or altering one part of the current regime may well lead to market distortion, with particularly negative consequences for competition if one party is at a disadvantage in commercial discussions as a result of a regulatory imbalance. For example, a system where the value of the EPG position was excluded from estimating the contribution made by platforms would be potentially unfair. Such an imbalanced system would create a risk of market distortion that could undermine the UK’s mixed ecology, as well as giving rise to State Aid concerns.

b. The PSB compact?
8.2 As we noted in response to Question 1, we are concerned that PSBs should not be given an additional benefit without a robust and clear increase in their PSB duties, or an increased level of payment in return for their PSB licences. In our view, the re-opening of the commercial PSB licences to add specific genre quotas would probably be necessary to ensure investment is appropriately targeted. As we have noted, this seems at odds with the consultation’s stated desire to deregulate.
c. Overall audience experience?
8.3 As noted above, PSBs and platforms have incentives to reach a commercial arrangement, but clearly the level of risk of losing some PSB channels from pay-TV platforms would increase. 
8.4 In this eventuality, free-to-air platforms are universally available and come built in with most new televisions. Were commercial PSB content not available on pay platforms, switching from a pay-TV service to a free-to-air one would be likely to be no more inconvenient than switching from a linear television service to a DVD player. While clearly a reduction in the viewer experience, we do not believe this would present a significant problem for viewers.
8.5 In addition, if the PSBs continued to broadcast via satellite, a manual re-tune of Sky boxes would allow them to be viewed, even if they were not listed on the EPG. This currently happens for ITV regional variations.

d. The net flow of funds between PSBs and pay platforms (including negotiations for other portfolio channels and other services)?
8.6 This is unclear. Firstly, as we have outlined in response to Question 1, there is no guarantee in which direction payments would flow. While favouring a central scenario of around £42m to PSBs, the Government’s impact assessment and Mediatique’s analysis for the DCMS acknowledge a broad range of possible outcomes, ranging from £190m in favour of PSBs to £110m in favour of platforms.
 Crucially, our understanding is that the Mediatique report, on which the Government’s assessment is based, does not take into account the opportunity cost to platforms of forfeiting their premium EPG positions to PSB channels under prominence rules. As noted previously, this is in our view a legitimate cost for platforms, representing a private asset that platforms are required to give away instead of selling to other third-party channels for significant fees. Independent analysis for COBA suggests that the value to ITV of its EPG position is worth £88m a year
 across all platforms (the majority of this stemming from its position on pay TV platforms). This is more than double the £42m that might flow to PSBs in the central case scenario, and suggests that, were this included as a factor in negotiations, PSBs may well end up paying platforms to be made available. 

8.7 PSBs may argue that they have paid for this EPG position in the form of PSB duties, but this has not benefited platforms. To be clear, we are not advocating the loss of statutory prominence for PSBs, only that the existing regime is fair.

8.8 In addition, it should be borne in mind that the relatively low market share of Channel 4 and Five compared to the BBC and ITV means that they would be significantly less likely to be able to extract additional revenues from platforms in a commercial negotiation, and could end up paying platforms instead. Put simply, the current arrangements protect the smaller PSBs.

e. Investment in PSB content
8.9 In addition to harming investment in UK content by non PSBs, there is no guarantee that PSBs would invest any additional revenues in content, least of all in the less commercial genres that are more likely to be at risk. Mediatique’s argument that PSBs are more likely to spend revenues on commissioning content than non PSBs because this accounts for a greater proportion of their turnover is crude at best. Broadcasters invest in content on the grounds that it will generate a return. ITV, for one, is not short of cash should it decide that the best return on investment would come from commissioning more drama, having returned significant dividends to shareholders and spent in excess of £650m on acquiring television production companies in the US and Europe in the last three years.
 In fact, ITV stated strategy is to reduce its dependency on advertising by broadening its revenue streams, hence its global acquisitions spree.
8.10 In the case of ITV and Five, there is a clear risk that additional revenues would be used to boost profits or ploughed into other parts of the business. This is supported by Ofcom in its PSB review, which stated:
“In particular, there are no guarantees that privately-owned commercial PSBs would invest the proceeds of any transfer of value from platforms into PSB content or even into their programme budgets at all. It is possible that any proceeds would be returned to shareholders or invested elsewhere in their businesses unless any new regime ensured otherwise.”

8.11 Confirming this, ITV this year awarded shareholders a dividend of £250m after it posted profits for 2014. 
8.12 Even if additional revenues were reinvested into content, there is a clear incentive to invest in the most commercial genres possible, not any particular areas that might be at risk. Mediatique’s analysis for Ofcom’s PSB Review concluded that:
“Financial performance is a crucial corporate objective for all the commercial PSBs – with ITV and Channel 5 seeking to maximise returns and Channel 4 seeking to break-even, all within the constraints of their wider policy remit.”

8.13 For Channel 4, increased revenues would not necessarily be reinvested in content at all. Investment in original (UK) content actually accounts for less than half of Channel 4’s turnover. In 2013, Channel 4 reported total income of £908m and a spend on original content of £429m. Even its total content spend, i.e. including non originations, amounted to £597m, leaving around a third of its revenues to be accounted for by non content areas.

f. Investment in the creative industries sector more widely?
8.14 We believe the proposals risk damaging the UK’s success as a global television hub by undermining the wider market. The ability to generate a return via pay-TV fees has helped incentivise domestic and global players to grow their businesses by investing in content, jobs and infrastructure. Subscription revenues were worth nearly £5.9 billion to the industry as a whole in 2013
 - we estimate they represent one of the two biggest components of the multichannel sector’s revenues of £2 billion, alongside advertising. We are concerned that platforms would seek to claw back at least part of any additional payments to PSBs by reducing their payments to the rest of the sector. This would inevitably dampen incentives to invest on the part of non PSBs.
8.15 Investment in content by non PSBs would be likely to be put at risk as a result (we have detailed this investment in content extensively in response to Question 4). In addition, a reduction in fees from pay-TV platforms to third-party channels would reduce incentives for pay-TV broadcasters to develop their businesses in other ways. Non PSBs have also invested substantial sums in developing their businesses by paying for EPG positions, spectrum, infrastructure and marketing. Over the last decade, the cable and satellite sector has doubled the number of people it employs in the UK. 
 
8.16 Last year, Ofcom noted that pay-TV was the “main driver”
 as the UK outpaced growth in global TV revenues to record the strongest increase in turnover out of any European market.
 As such, the proposals risk damaging the successful “mixed ecology” that the former Secretary of State for Culture, Media & Sport referred to in his RTS speech last year.

g. Competition between PSB and non-PSB channels?
8.17 Competition between channels and platforms has underpinned the successful growth of the UK broadcasting sector, incentivising domestic and global players to grow their businesses by investing in content, jobs and infrastructure. PSBs are successful companies, as we have outlined, and enjoy a strong position domestically and globally, while subscription fees are a key return on investment for pay TV channels, and therefore a major incentive to invest.
 Our concern is that damaging the pay-TV sector to transfer revenues to another part of the sector would risk undermining this competition, potentially distorting the market by giving PSBs an unfair advantage. In addition to creating possible State Aid concerns, this would risk damaging the mixed investment ecology that the Government and Ofcom has highlighted as a key strength of the UK television sector. 
h. Pay-TV subscription prices for consumers?
8.18 It is possible that at least some of any additional costs incurred by pay-TV platforms would be passed onto consumers, effectively charging them twice for PSB content. This is the case in the US.
i. or can the policy objective of freer market negotiations be achieved in the existing system?
8.19 We do not believe so. The proposal to use Ofcom as an arbitration backstop could be a highly intrusive intervention, far more so than the current system and possibly unprecedented. We note Ofcom’s remarks on this point in its PSB Review, which highlighted not just the intrusive nature of such regulation, but also the challenges in setting prices:

“A hypothetical approach focused instead on introducing payments from platforms to PSBs may require new legislative provisions and greater levels of regulation and so not prove deregulatory. These new provisions might involve defining processes for determining the amount of revenue to be transferred from platforms to PSBs, which may be extremely challenging, and for ensuring that the monies transferred are re-invested in programmes which improve the overall delivery of the public service objectives. Any such approach would also need to consider questions of proportionality and the range of impacts, including unintended consequences.”

8.20 This supports the view in the consultation paper that this option “would potentially increase the level of intervention by requiring a more active role for the regulator.”

Q9. What would the impacts be if the regulatory framework was amended to make the requirement to agree terms stronger? 
9.1 If this question relates to the idea of creating a backstop arbitrator in Ofcom or another body, this would lead to an extremely intrusive level of intervention that would quite possibly be unworkable in practice. We note that Ofcom has warned that defining processes for setting payments might require “greater levels of regulation and so not prove deregulatory” and  could be “extremely challenging.”

9.2 If the question refers to strengthening the current must offer/must carry rules then the current regime appears perfectly adequate. However, if Government wishes to explore introducing must carry rules in the on-demand environment, then it should at the same time consider the case for must offer obligations for PSB on-demand services to prevent them deliberately withholding content, as has occurred.
Q10. We welcome evidence on how changes to the existing regulatory framework would impact other parties in the sector, such as independent production companies, free-to-view platforms or other technical service providers.  We also welcome views on other options not discussed here. What evidence is there that a change in a flow of funds would be translated into higher levels of investment?
10.1 As we have argued, there is a risk that increased payments to PSBs by pay TV platforms could result in those platforms reducing fees to non PSB channels in order to compensate. This would be likely to impact on the ability of those non PSB channels to invest in original content, and so risk damaging the only source of growth in original commissions over the last five years.
10.2 This would inevitably have repercussions for the independent production sector. Pact’s most recent census found that multichannel (non PSB) commissions from external suppliers were worth £381m in 2013, more than double the equivalent 2008 figure of £158m.
 This represents more than 22% of all commissions of independent producers and has been vital to the growth of the independent production sector, with increased investment from non PSBs more than compensating for declining spend from PSBs since Ofcom’s last PSB review. Without multichannel investment, primary commissions from the independent production sector would have fallen slightly since 2009, instead of growing by £200m.
10.3 This concern was reflected in Pact’s comments in its submission to Ofcom’s PSB review. The producers’ body stated that the potential impact on commissioning by non PSB channels should be borne in mind in considering changes to the balance of payments regime, given that this part of the sector represented the only source of growth in commissioning investment. Pact stated that Ofcom should consider:
“[T]he ability of non-PSB channels to continue to invest in original UK content, given that they represent the only section of the UK TV market where investment in content is currently increasing.”

10.4 In addition to a potential reduction in the overall level of investment from non PSBs, there would be a number of further impacts for producers. As we have detailed, non PSBs invest a high amount in new ideas, as opposed to returning series, from independent producers. According to Pact, they spend more than the BBC in this area, and far more than the commercial PSBs and their portfolio services combined.
 This is important to ensure a flow of new ideas reaches television screens, maintaining the UK’s reputation for creativity in the process. There is in our view no reason to think that PSBs would increase their investment in new ideas were they to receive additional revenues.
10.5 Furthermore, while many non PSB channels are free to air (nearly half of the Freeview channels are non PSBs), many are not. As such, they have provided UK producers with an invaluable additional source of pay TV revenues to fund content creation. During the last advertising downturn, between 2009 and 2011, multichannel commissions from independent producers remained stable, while commercial PSB investment dropped significantly.
 This benefit could not be replaced by free-to-air PSBs. 
10.6 Similarly, non PSBs, many of which are multi-national, further diversify and strengthen funding streams for original production with access to overseas markets through their substantial international divisions. COBA members report that 35% of their UK commissions involve leveraging investment from their international divisions.
 Again, it is debateable whether PSBs would be able to provide comparable access to funding from overseas markets at commissioning stage.
Q11. Do you think that updating the existing regime to reflect technical innovations and entrenching the PSBs’ prominent position would encourage more long term investment in content and services and if so how might this impact be quantified?

11.1 We do not believe there would be a meaningful difference in incentives. PSBs’ on-demand services are already easily accessible, and they already have every incentive to invest in VoD as these services are attracting audiences and generating substantial revenues. UK advertising revenues for the free-to-view VoD services operated by broadcasters have increased significantly, from £21m in 2007 to £184m in 2013.
  ITV alone grew VoD revenues by £11m last year and, in its presentation on its annual report, noted that online, pay and interactive are now “a material, profitable and high margin part of ITV,” predicting strong growth again this year.

11.2 As we have outlined in response to Question 3, PSB status has underpinned this success in the VoD sector with cross-promotion, brand awareness and other advantages. If policymakers wish to update the PSB regime in light of technological developments, and in so doing realise more value on behalf of the public from the PSB licences, this benefit from PSB status should be included in the valuation of the PSB licence.
Q12. What steps would have to occur to translate the removal of appropriate prominence requirements into more effective competition between broadcasters for audience share and content investment benefits for viewers?
12.1 While we see no need to alter the current regime, we could envisage a highly competitive auction for EPG positions, with a number of non PSB channels interested in purchasing premium slots. We base this on the recent high-profile acquisitions of broadcasters and large-scale production companies by COBA members, highlighting how non PSBs are competing to develop their businesses on an ambitious scale.
Q13. In order to maintain the current policy objective of PSB discoverability in view of technical developments, do you believe that the current EPG framework would require updating in order to remain fit-for-purpose?
13.1 No. As we have detailed, the PSB VoD services are already performing well in the on-demand market, benefiting from a de facto prominence through their relationship to a PSB parent.
Q14. If so, do you agree with the three areas we have highlighted for review:
Making the existing framework technology neutral;
Including VoD content, and; 
Integrating technologically advanced service (e.g. HD services) into the existing framework?  (Detailed options are discussed in the Appendix)
14.1 In terms of VoD, as already noted, we see no need to extend prominence to PSB VoD services or make the framework technologically neutral. Instead, we have called for the value to VoD services from their relationship with a PSB to be reflected in the value of the PSB licence, just as the value to PSB linear channels is now included.
14.2 In terms of linear HD services, we would be deeply concerned if changes in intervention led to PSBs’ HD channels benefiting from statutory prominence on the EPG while their SD channels were also available and enjoying statutory prominence. The PSBs’ portfolio channels are already in a very strong market position, in no small part due to their relationship to a PSB channel. They have demonstrated exceptional growth in recent years, growing from a 10.2% market share in 2008 to 15.8% in 2013. This has nearly entirely offset declines at the main PSB channels, and means that PSBs have a market share of 72.5% in all homes once their portfolio channels are included
 - or nearly three quarters of the market.
14.3 Ofcom recently recognised that this growth is already fuelled by their corporate relationship to the main PSB channel, stating:
“We recognise that a cross promotional benefit may arise from operating multiple channels, a benefit that may be realisable whether or not a PSB licence is held. However, in the case of a PSB licence holder, the cross promotional benefit could be enhanced by virtue of the ‘appropriate’ EPG prominence accorded to the PSB channel."

14.4 Communications Chambers’ recent report for COBA on the value of the PSB licence for ITV looked at this relationship in some detail. The report noted a number of benefits including: cross promotion, both explicitly (e.g. trails) and implicitly (the parent brand); the ability to flow audiences from the PSB channel to the portfolio channel with themed content (e.g. The Xtra Factor on ITV2 immediately following ITV1’s The X Factor); and raised awareness of repeats on the portfolio channel following their broadcast on the PSB channel.
14.5 Communications Chambers concluded that this has clearly helped drive growth for the portfolio channels. Since 2001, Communications Chambers found that PSB portfolio channels had increased viewing share in multichannel homes from 5% to 21%. Over the same period, other non PSB multichannel services had lost share, falling from 38% to 28%. Communications Chambers stated:
“The importance of a strong parent is evident in the performance of various portfolios. Competition in the multichannel environment is primarily between portfolios. However, likely because of the strength of their parent channels, the PSB portfolio channels have enjoyed substantial growth at the expense of other multichannels.”

14.6 We believe it is therefore clear that the PSB relationship has already conferred significant advantages on the PSB portfolio services, enabling them to build market share. Were this proposal to result in PSBs’ HD channels benefiting from statutory prominence at the same time as their SD channels were available and prominent on a statutory basis, this would greatly increase the market dominance of PSB groups. In this scenario, a significant number of non PSB services would be forced to move to less attractive positions, with potentially disastrous consequences for their revenues and investment in UK content, as well as their contribution to wider economic growth in the broadcasting sector.
14.7 It would also mean the appropriation of private property from existing broadcasters. Given that this would mean intervention would be granting one set of companies a commercial advantage to the likely detriment of the rest of the market, we believe this would give rise to State Aid concerns.
Q15. Alternatively, do you believe that deregulation would provide a productive route to ensure the best quality content is easily discoverable for viewers while also maximising investment?
15.1 While we see no need to alter the current regime, we could envisage a highly competitive auction for EPG positions, with a number of non PSB channels interested in purchasing premium slots. We base this on the recent high-profile acquisitions of broadcasters and large scale production companies by COBA members, highlighting how non PSBs are competing to develop their businesses on an ambitious scale.
Q16.What would be the impact of removing the requirement for EPG providers to offer commercial PSBs appropriate prominence on:
a. Discoverability of PSB content including Local TV?

Independent analysis by Communications Chambers for COBA indicates that PSB channels could be allocated significantly less attractive EPG positions. ITV1, for example, would be expected to be on the second page of the Sky and Virgin EPG if it were treated as a non PSB channel without prominence.

b. The PSB compact?

Prominence is a significant benefit for PSBs and the value of a PSB licence would be considerably lower without it. This would mean the level of PSB duties would have to be reduced commensurately.

c. Net investment in the creative industries sector overall, including investment in content?

This is more difficult to predict. Non PSBs have grown their investment in original content strongly in recent years as they have developed their businesses. We would expect them to bid for slots vacated by PSBs were they available, and successful bidders may well increase their investment in original content still further, on the basis that they are able to generate greater returns through access to larger audiences. It is also worth noting that the PSBs often exceed their minimum statutory duties for commissioning originations, indicating that they would be likely to continue investing at least in more commercial genres without such requirements. 

Further detailed analysis would be necessary to understand the net outcome were PSBs to lose prominence.
d. The ability of commercial PSBs and non-PSB channels to make medium/long-term investment commitments?
Providing the new holders of prominent EPG slots were able to purchase them with a reasonable degree of certainty that they would be able to keep them - as is currently standard practice with EPG positions, both PSB and non PSB - we see no reason why channels would not be able to plan their investments on a strategic basis as they do now.
e. The ability of non-PSB channels to compete more effectively with commercial PSB channels?
This would be likely to greatly increase. As we have mentioned, we envisage any auction for EPG positions currently held by PSBs to be highly competitive. The winners would be able in principle to increase their investment in original content based on their ability to generate greater returns through access to larger audiences. 
Q17. Do you agree with our proposals to amend the EPG definition in law to make it:
i) technologically neutral - so that so regardless of how the information on the content is communicated to the EPG service it will be within scope of regulation;
ii) include video-on-demand content?
iii) if not, why not?
17.1 As noted previously, we see no need to extend prominence to PSBs’ VoD services or make the framework technologically neutral. PSBs are already successfully competing in the UK VoD market. If policymakers wish to realise more value on behalf of the public from the PSB licence, it is important to consider the benefit that PSBs are already receiving from the PSB licence in terms of their growing VoD services, as we have outlined previously.
Q18. Do you agree that it is preferable to have the same regulatory system for EPGs for broadcast and VoD services or do you think it is better to introduce a separate regulatory system for VoD EPGs? If the latter, what should that look like?
18.1 As we have outlined, we see no need to extend the regulatory system for EPGs to VoD services, other than ensuring that the value to VoD services from their relationship to a PSB channel is factored into the value of the PSB licence.
Q19. Do you think a change from the current licencing system to a notification system is necessary or preferable? What impact is to be expected from a change from a licencing to a notification system?
19.1 We see no reason to move to a notification system.
Q20. Do you agree that there is a technologically feasible solution to create a system that would enable EPG providers to substitute in the highest quality PSB content that each consumer can access (depending on their TV) from the same slot?  Does this solution only cover perfect simulcasts in HD and SD? If not, is it for Ofcom to determine what appropriate prominence is if the channel or programme is not an SD – HD perfect simulcast?
20.1 We are not able to comment on the technological feasibility of the system proposed. However, we would be deeply concerned if changes in intervention led to PSBs’ HD channels appearing in the EPG in prominent positions in addition to their SD channels. This could mean that a significant number of non PSB services would be forced to move to less attractive positions, cementing the dominance of PSB broadcasters and their related channels further. This could have profound consequences for the rest of the market, potentially making it impossible to compete with the four PSB groups.
Q21. If there is no technologically feasible solution, do you think the EPG prominence regulation should be extended to HD sub-genre menus?
21.1 As we have argued in response to the previous question, we would be deeply concerned if changes in regulation led, effectively, to the granting of prominence to a suite of additional channels that enjoyed prominence as well as the PSBs’ SD services.
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