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A VOICE FOR COMMERCIAL BROADCASTERS IN THE UK




Executive Summary

1. The UK audiovisual sector is a uniquely successful mixed ecology, benefiting from different types of organisations all investing in content, infrastructure, and skills. In the process, this genuine range of investors provides real creative competition, a plurality of viewpoints and audience choice.  

2. We stress that COBA views the BBC and the licence fee as one of the cornerstones of this ecology, and of course the BBC should be able to evolve in line with audience expectations where appropriate. However, at the same time, the BBC must be mindful of its unique competitive advantages, as well as its immense scale, and of course the cost to the licence fee payer of any expansion in its services.
3. In our view, the proposals will clearly have a significant market impact, both in on-demand and linear. However, it is impossible to quantify the impact precisely as the BBC has not provided any real detail. For example, it is not clear how many titles would be available under the new extended window.

4. Furthermore, the BBC has not explained what the additional costs of acquiring windowing rights would be, and where this funding would come from. This is a major concern at a time when the BBC has stated that its finances are under substantial pressure due to free licence fees for over 75s. 
5. The lack of detail on impact or costs raises serious questions about the process of this PIT consultation. The BBC Board is required under the Charter Agreement to ensure that “the public value of the proposed change justifies any adverse impact on fair and effective competition.”
 The Operating Framework details how this should be achieved, stating that the BBC should consult on the potential impact and that the consultation: “should also be sufficiently detailed to allow third parties to understand the proposal fully and to be able to provide constructive input.”

6. The Framework also requires the BBC to be clear about costs, saying: “We expect the BBC’s public interest test to clearly articulate the…costs involved.”

7. This is important not just as part of the Board’s stewardship of BBC’s finances, but also to determine whether the proposals will necessitate cut backs in any other public service activities. Without this knowledge, we cannot see how the Board can gauge whether public value outweighs market impact. Just as importantly, we cannot see how licence fee payers can make a genuinely informed response to this consultation, which does not provide information about costs or how they will be met.
8. Overall, the impression is that this is not a balanced consultation. The lack of details about market impact or costs will most likely skew responses in support of the proposals, and make it extremely difficult for industry to engage properly. We therefore ask Ofcom to exercise full scrutiny over these proposals, including conducting a BCA. It will be important as part of this to provide external stakeholders with far greater detail about the proposals, so that they can engage on an informed basis. This applies to licence fee payers, who will have an interest in the costs, as well as to industry, which will of course be concerned about the market impact.

Response to consultation
1. The Commercial Broadcasters Association (COBA) believes that both Public Service Broadcasters (PSBs) and multichannel broadcasters have important roles to play in the exceptional success story of the UK television sector. Investment from a variety of players supported by different revenue sources – licence fee, advertising, subscription and increasingly on-demand – underpins the creation of UK content, jobs and investment in infrastructure, creating public value as well as economic benefits whether they are PSBs or not.
2. We see the BBC as a vital part of this successful mixed ecology, and the licence fee as a crucial pillar in supporting not just the BBC, but the wider UK audiovisual sector, through, for example, external commissions from independent producers. As part of this, the BBC should of course evolve as viewing changes, and it should have a strong presence in VoD as audiences are increasingly using such services. But equally the BBC must be mindful that it is not having an unduly negative impact on the wider market, and that it is providing value for money for licence fee payers.
The BBC iPlayer’s existing competitive advantages

3. The iPlayer is already one of the leading on-demand services in the UK, with an 18% share of the VoD market, according to the BBC’s consultation paper. This gives it a greater share of the VoD market than all the commercial PSBs combined. 
4. Its significant advantages include an unrivalled ability to cross promote across its numerous different services, driving audiences to the iPlayer from its market leading linear channels and online services. It has exceptional brand awareness and the competitive advantage of being advertising and subscription free. As the BBC’s annual plan notes, the iPlayer has “unique advantages”:

“iPlayer remains the best place to find new British content. We have the broadest and most distinctive genre mix, with unique depth in factual programmes, news and current affairs, and British comedy and drama. We have a world-leading offer for children and are a trusted family brand. We are free at the point of use and available on over 10,000 devices and platforms. Last but no means least, we bring all of our live TV to iPlayer as well, including sport, music and news.”

5. This enviable range and depth of content is of course the result of significant public funding, more than any other public broadcaster in Europe (in comparison to the BBC’s licence fee funding of £3.8 billion, France Televisions receives less than £2.5 billion, Italy’s Rai just over £2 billion, and Germany’s Westdeutscher Rundfunk (WDR) just over £1 billion
).
The potential impact on the wider market of the iPlayer proposals

6. We believe there will be a negative impact on the market as a result of these proposals, although it is impossible to be precise about the quantum of this given the lack of details about the number of BBC programmes affected. The BBC proposes to increase the availability of all content from 30 days to at least a year, longer in some genres. This is a twelve-fold increase in the length of the window for a significant amount of content. As we have noted, the BBC will be able to deploy unrivalled levels of cross-promotion from its market-leading linear services, as well as benefit from all the other unique advantages such as brand, funding and range and depth of content that it describes itself in its annual plan.

7. Ofcom’s stated view is that the proposals may have a detrimental impact on the market. As Ofcom’s decision stated: 
“The BBC’s own analysis showed its proposals could substantially increase its share of video-on-demand viewing. Having reviewed the BBC’s figures, we consider that if its proposals were fully implemented, the impact on share of video-on-demand viewing may be towards the upper end of its projected range…We consider there is a risk that this increase in viewing to BBC iPlayer could come at the expense of its competitors – particularly other UK video-on-demand services such as ITV Hub, All 4, My5 and Now TV.”

8. We would argue the impact would go beyond on-demand. While the BBC argues its iPlayer proposals are necessary as a way of meeting audience expectations, the iPlayer is already a leading on-demand player and an expansion of this scale is likely to raise demand for VoD, thereby increasing pressure on other linear players in the eco-system. This would have a knock on impact on investment in jobs and UK content by other players. The multichannel sector, for example, now invests £1.1 billion a year in UK television production,
 but does this on the basis that it can generate a return from its commercial revenues, primarily advertising and subscription, both of which are linked to audience levels. 
9. As Ofcom noted: “some changes the BBC proposes may also harm competition and UK broadcasters; for example, by crowding out investment in UK content and services from other companies, which could ultimately reduce choice for viewers and listeners.”

10. Finally on this point, in our view the comparison the BBC makes in the consultation paper with Netflix is misleading. The BBC does not need to have the same scale as a global player competing in hundreds of countries, given that its focus is just one country. We would also contest that the BBC does not have to be the market leader in terms of audience share in the on-demand sector in order to successfully deliver its public purposes. It would be more appropriate to consider the BBC’s reach and impact in the round across its wide range of linear, non-linear and online services. Taken together, viewing of BBC services eclipses that of Netflix by some distance.
The BBC’s duty to evaluate market impact

11. Our central concern, however, concerns the procedure around this consultation. Under the section on the Public Interest Test, the Charter Agreement states that the BBC must be certain it: 
“[H]as taken reasonable steps to ensure that the proposed change has no adverse impact on fair and effective competition which is not necessary for the effective fulfilment of the Mission and the promotion of the Public Purposes.”
 
12. The Charter Agreement also requires the BBC to ensure that “the public value of the proposed change justifies any adverse impact on fair and effective competition.”

13. Based on the evidence and analysis that the BBC has made public  in the consultation paper, we cannot see how the BBC Board can be confident that it has fulfilled these requirements to take market impact into account. It is striking that the consultation paper contains no details whatsoever of the potential impact on the market, or even any precise information about the amount of content that the BBC is proposing to make available on a longer term basis. Indeed, there is no more than a passing reference to the fact that there might even be an impact on other services, and no reference or link to Ofcom’s decision on this matter other than Ofcom’s interim instructions, which do not deal with market impact. 
14. It is therefore difficult to see how the BBC Board can be confident that any public value will outweigh the market impact, or how it can be confident that it has taken reasonable steps to mitigate any unnecessary negative impact, as required under the Agreement. 
15. We understand that the BBC has provided Ofcom with more details about its proposals than are contained in the public consultation, although it is unclear the extent to which these considered market impact. Either way, the BBC Board still has a duty to publish details about its proposals, including market impact and cost. The Charter calls for the BBC to maximise “transparency and accountability.”
 It specifically requires the publication of a summary of evidence concerning material changes to the BBC’s public services.
 
16. The Operating Framework for the BBC is more detailed on this point. It says that, when carrying out a public interest test, the BBC should, “as a minimum, seek to understand and assess the scale of market impacts associated with its proposals.”
 The Framework goes on to state that the BBC’s subsequent consultation should “also be sufficiently detailed to allow third parties to understand the proposal fully and to be able to provide constructive input.”
 
17. The Operating Framework  adds that: “The public interest test will need to set out clearly the analysis and reasoning undertaken to conclude that the market impact identified is the minimum necessary to deliver the public value and why the market impacts are justified by the public value created.”

18. The Framework is also detailed about the appropriate nature and scope of the BBC’s assessment of market impact, explaining:
“The public interest test should also set out the expected current and future public value and market impacts (direct and indirect) associated with the proposed changes. Alongside this, the BBC should set out a clear articulation of what would be expected to happen if the BBC’s proposed changes did not take place. Where the BBC’s public interest test has made assumptions about the impact of changes, these must be clearly articulated and reasoned with evidence as appropriate. Additionally, we would expect to see the complete results and methodologies of market research and other studies undertaken by, or on behalf of, the BBC or any other evidence used to support analysis of public value and market impacts. This evidence should include analysis of relevant engagement with stakeholders.”
19. We cannot see how the current consultation fulfils any of these requirements. It may be that the BBC intends to go into greater detail when it makes its submission to Ofcom, and in that case we would certainly ask that Ofcom makes this information public and consults further on it. In our view, it is impossible to reach a thorough, balanced view of the market impact of the proposals without providing industry with significantly more detail about them. It is important that this should happen early in the PIT process, as required by the Operating Framework, which states:
“However, we consider BBC policy must, as a minimum, allow for engagement with interested parties at a stage where it is still realistic that input could meaningfully influence final proposals in a manner which mitigates potential adverse impacts on fair and effective competition (and potentially creates positive impacts). It should also be sufficiently detailed to allow third parties to understand the proposal fully and to be able to provide constructive input.”

Lack of transparency on costs
20. In addition to the lack of detail relating to potential market impact, our second key concern about the process is the absence of any costings. The Charter requires the BBC to “exercise the rigorous stewardship of public money.” Under the principle functions of the BBC Board, the Charter requires the Board to “secure the effective and efficient management of the finances of the BBC by, in particular…putting in place appropriate policies and controls to ensure that licence fee and other income is spent and operations are managed efficiently, effectively and in accordance with regularity, propriety, value for money and feasibility.”

21. The importance of considering costs specifically in relation to the public interest test is clearly expressed in the Operating Framework, which states: 
“We expect the BBC’s public interest test to clearly articulate the proposed change to the BBC public service activity, including how it is consistent with the BBC’s broader strategy, timescales for the changes and costs involved.”

22. Costs for the additional rights windows that the proposal outlines could be significant. Pact, the producers body, has already publically urged the BBC to consider the costs of rights payments to external producers arising from these proposals.

23. Yet the consultation paper contains no more than a passing reference to the fact that there will be additional costs due to obtaining rights to content, and offers no information about how much this will be or where the funding will come from. This proposal comes at a time when the BBC has itself said it faces a significant potential funding gap due to the waiver for the licence fee for over 75s. With BBC funding already under such pressure, it is surely imperative  that the BBC is clear about how it would pay for the extra costs of acquiring additional rights to content for the iPlayer, and where any savings necessary to meet these expenses would come from.
24. Given the lack of information on costs, it is once again hard to see how the Board can be confident that the proposals represent “value for money”, as required under the Agreement. Equally, we cannot see how the Board can decide whether the public value outweighs any negative market impact without knowing whether they will mean cutbacks in other areas of the BBC’s public services in order to pay for them. Nor is it fair in our view to ask licence fee payers for their views on the iPlayer proposals without making it clear to them whether these enhancements will entail cutbacks in other areas. Costs should be made public and be part of the consultation in the interests of transparency, accountability and fairness to the licence fee payer. 
25. On a related point, we note concerns about the potential pressure on BBC Studios to discount rights to content for the iPlayer. The BBC should set out how it will address these concerns and ensure that BBC Studios will act transparently as a commercial operation and not subsidize BBC public service activities such as the iPlayer.
Confidence in the process
26. Overall, therefore, the failure to set out any details about the market impact or costs does not give the impression that the BBC board is consulting in an objective way. The absence of any publically-available analysis of the potential negative impact in the consultation or the costs to the licence fee payer would seem to skew responses in favour of the BBC’s proposals. 
27. Rightly or wrongly, this impression is reinforced by the fact that the Board originally decided the changes were not material enough to warrant a public interest test, and only did so after Ofcom overruled it. The lack of detail from the BBC even after Ofcom’s decision, which expressed clear concerns about potential crowding out, is particularly regrettable, and further undermines confidence in the process. 

28. Indeed, given the BBC Board’s principle function under the Charter is to set the strategic direction for the BBC, it is in our view questionable whether it can actually take an objective approach on matters regarding external market impact such as this. Enhancing the iPlayer is clearly already part of the BBC’s longterm strategy. The BBC’s annual plan for 2018/2019, published nearly a year ago and agreed by the BBC Board, pledges to reinvent the BBC by “turning iPlayer from a catch-up service to a destination.” The consultation uses the same language, saying: “we are proposing to transform BBC iPlayer, moving it from primarily a catch-up and linear TV service into a destination of our audiences.”
 This is in addition to numerous speeches from the BBC Chairman and the BBC Director General, both of course on the BBC Board, talking about prioritising the iPlayer.
29. The impression of bias is compounded by the hyperbolic language of the BBC’s consultation paper, which casts the proposals as representing nothing short of life or death for the BBC (“Rather than being at the forefront of change, we would be in the rearguard”; “the BBC must be able to adapt to market changes, or risk becoming irrelevant”; “the alternative would be for the BBC to be prevented from innovating for the first time in its history”).
30. We therefore ask that the BBC Board publishes a detailed assessment of the potential market impact and the cost of the proposals, in line with its requirements under the Charter and Operating Framework to take market impact into account, ensure value for money and act transparently and accountably. If it is unwilling to do so, we ask Ofcom to require the information and carry out its own assessment as part of the PIT.
31. For the reasons we have set out in this response, if the BBC is unable to provide a detailed analysis of the impact and cost of its proposals, and an objective framework for their consideration, it is in our view clear that Ofcom should conduct a full BBC Competition Assessment (BCA) on the grounds set out in the Operating Framework, i.e. that the BBC’s own consultation lacks “thoroughness, quality and balance”. As the Operating Framework explains, where Ofcom is mindful that the BBC “has an incentive to reach a positive conclusion from its public interest test”, a BCA may be required if the BBC’s own analysis is not “appropriately balanced and robust,” including, for example, a “full and objective discussion of adverse impacts and limitations in the public value case.” 

32. A copy of this response has been sent to Ofcom in its capacity as independent regulator of the BBC.
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